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1. Definitions
In these Public Hearing Rules, unless the context clearly indicates
otherwise, any word or expression to which a meaning has been

assigned in the Electricity Act has the same meaning, and -

“application” means an application for the issue, exemption, transfer
or amendment of a licence which is the subject of a public hearing;

“Chairperson” means a member of the executive of the ECB chairing
the Panel conducting the public hearing;

“Electricity Act” means the Electricity Act, Act No. 4 of 2007 as amended
from time to time or replaced;

“objection” means an objection against a licence application;
“Panel” means the Public Hearing Panel established by rule 4;
“personal interest”, in relation to a member of the Panel, means a
financial interest in the subject of an application or objection, or any
other interest (whether direct or indirect), which may cause a conflict

of interest in the performance of duties by the member;

“Regulator” means the Regulator established under the Electricity Act
or its successor in title;

“Rules” means these Public Hearing Rules;

“Secretary” means the Secretary of the Panel appointed or designated
under rule 6;

2. Purpose of the Rules

The purpose of the Rules is to provide for the procedure to request,
collect and consider information during a public hearing and to
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provide guidelines regarding the timeframes within which to
commence and conclude the process.

3. Applicability

(1)

(a)

(b)

(d)

(e)

The Public Hearing Rules apply to -

Public hearings regarding applications as envisaged in -

an application for the issue of a licence as
contemplated in section 20 of the Electricity Act;

an application for an exemption from having a
licence as contemplated in section 18 of the
Electricity Act;

an application for the transfer of a licence as
contemplated in section 25 of the Electricity Act;

an application for the amendment of a licence as
contemplated in section 26 of the Electricity Act; or

an application in terms of section 35(2) of the Act in
respect of an expropriation request;

Public hearings in terms of which inputs of the public on
proposed new legislation, regulations, rules, standards,
codes, or guidelines, applicable to the industry are
sought;

Tariff hearings in respect of schedule of approved tariffs
and revisions thereof, and other charges by licensees as
contemplated in section 27 of the Electricity Act;

Introduction of new levies or changes to existing levies
in terms of section 13 of the Electricity Act;

Proposed orders, directives and decisions of the
Regulator; and

Any other incidental matter related to the mandate or
operations of the ECB not listed above.
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4,

(2)

(3)

(4)

(5)

(6)

Public hearings as contemplated in respect of rule
3(1)may take into account representations in oral or
written form or both.

As determined in sections 18(7), 20(3), 25(4) and 26(4)
of the Electricity Act, it remains the prerogative of the
Regulator, in its sole discretion, to decide to hold or not
to hold a public hearing with regard to applications for
the issue, exemption, transfer or amendment of a
licence.

These Public Hearing Rules, together with the Electricity
Act and the Electricity Regulations: Administrative (as
published in Government Gazette No. 4652 of 16
February 2011, Government Notice 13/2011), apply to
public hearings.

Copies of these Rules, the Electricity Act and the
Electricity Regulations: Administrative shall be published
on the Regulator’s website and shall be made available
by the Regulator for inspection by any person so
requesting.

The Regulator may conduct closed hearings under
certain circumstances as set out in Rules 15 and 20.

Appointment of Public Hearing Panel

(1)

Public hearings will be conducted by a Panel appointed

by the Regulator.

(2)

(3)

The Public Hearing Panel shall consist of at least three

but not more than five members.

The members of the Panel shall comprise at least one

member of the Executive of the Regulator who will be

the chairperson of the Panel. The remaining members of
the Panel will be other management staff members of
the Regulator.




(4)

(5)

The Chief Executive Officer of the Regulator shall
appoint the Chairperson and the panel members of the
Panel on an ad hoc basis.

The Panel shall hold meetings for the purpose of
discharging its functions at such times and places
determined by the Chairperson of the Panel.

Keeping of Records

(1)

(2)

The Panel shall keep or cause to be kept formal records
of the proceedings of a public hearing conducted under
these Rules.

The Chairperson shall cause the proceedings of the
hearing to be recorded electronically and such recording
constitutes the official record of the hearing.

Any interested person may, after such records have
been transcribed and approved by the Panel as being a
true and correct reflection of its proceedings, request
copies thereof from the Regulator, but subject thereto
that the Board may charge such person the cost of
transcription and making of such copies.

Secretary and Secretariat of Panel

(1)

Secretarial services to the Panel shall be provided by the
Regulator. The Chief Executive Officer shall appoint an
employee of the Regulator as Secretary.

The Secretary is, subject to the instructions of the Panel,
responsible -

(a) for all preceding administrative arrangements
connected with particular meetings of the Panel;

(b) for communications of the Panel; and

(c) for all required administrative arrangements
during and after proceedings of the Panel;

and shall otherwise perform all functions entrusted to
the Secretary in terms of these Rules.
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(3)

The Secretary is assisted by the secretariat (if any).

Conflict of Interest

(1)

(2)

A member of the Panel or the secretary to the Panel,
who, in any particular case, has a personal interest in the
subject matter of a particular application or objection
shall disclose such interest prior to the commencement
of proceedings in connection therewith and may not
partake in the relevant proceedings.

The Chief Executive Officer shall appoint another staff
member in such member’s or secretary’s place.

Principles of Fairness applicable to Panel and Independence
and Impartiality of Panel

(1)

(2)

(3)

The Panel shall at all times act fairly and reasonably in
the discharge of its functions.

The Panel shall comply with the rules of natural justice
and fair administrative procedures and shall give
reasons for its decisions.

The Panel shall, in the discharge of its functions, act
independently and impartially.

Members of the Panel shall not communicate with any
of the parties or any party to a public hearing on any
matters to be discussed at the public hearing.

Notice of Public Hearing

(1)

If the Regulator decides to hold a public hearing with
regard to an application in terms of Rule 3.1(a) i - v, the
Panel conducting the public hearing shall give written
notice of such public hearing at least fourteen (14) days
prior to the date of the public hearing to the applicant



(2)
(@)
(b)

(c)

(e)

(f)

(3)

(a)

(b)

(4)

and any objectors thereto of the application to whom
such public hearing relates.

A written notice contemplated in rule 9(1) shall -
indicate the place, date and time of the public hearing;

provide brief particulars of the application, the applicant
and the objectors thereto,

confirm that the application and the written objection/s
thereto will form the basis of the respective parties’
submissions;

contain a request that the applicant or objector/s, as the
case may be, provide the Panel prior to the
commencement of the relevant hearing with i. the
details of the person who will be representing the
applicant or objector/s;

ii. written authority to so represent the applicant or
objector/s;

iii. witnesses to be called by the applicant or objector/s;
iv. a summary of evidence to be led; and

v. indicate whether a claim for confidentiality of
information will be made and the grounds and details
thereof. Such application shall be made in terms of the
approved Regulator Licensee Confidentiality Procedure.

state that the applicant or objector may be represented
by a legal practitioner; and

contain any such other information as the Panel may
deem relevant.

Notice of a public hearing for all other matters
mentioned in Rule 3(1)(b) - (f)shall be given at least 14
days prior to the commencement thereof -

in at least two newspapers circulating in Namibia; and

be posted on the website and official social media
platforms of the Regulator.

A notice contemplated in rule 9(3) above shall -

8




(a)

(i)

(ii)

(b)

(e)

(f)

indicate whether the hearing will be a written or oral
hearing, and

indicate the place, date and time of the public hearing in
case of an oral hearing, the date by which respondents
should indicate to the Regulator that they wish to make
presentations at the hearing, and the deadline for
written submissions in support of the presentation; or

indicate the date of deadline for written submissions in
the case of a written hearing and provide an indication
when the Regulator will conclude the written hearing
and publish its decision;

provide brief particulars of the matter to which the
public hearing relates, the nature of the hearing and the
objectives of the hearing, any proposed draft orders or
proposed draft directives, as the case may be; and

contain a request that respondents provide the
Regulator prior to the commencement of the relevant
hearing with

i. the details of the person who will be representing the
respondent;

ii. written authority to so represent that respondent;

iii. witnesses to be called, if required;

iv. a summary of evidence to be led; and

v. indicate whether a claim for confidentiality of
information will be made and the grounds and details
thereof. Such application shall be made in terms of the
approved Regulator Licensee Confidentiality Procedure.

state that the respondent may be represented;

inform the public where the documentation that forms
the subject matter of the hearing can be obtained; and

any other information that the Regulator may deem
relevant to enable meaningful public participation in the
public hearing



10. General Requirements at a Public Hearing

(1)

(4)

(5)

Unless otherwise specified by the Regulator, hearings
will be open to the public.

Testimony at a public hearing shall be given under oath
or affirmation.

Proceedings shall be conducted in the official language.

A person appearing at a public hearing may be
represented by a representative of his or her choice and
at his or her own cost.

Where the applicant has successfully applied for certain
information to be treated confidentially, the
Chairperson shall ensure that such information remains
confidential.

11. Proceedings at Public Hearings in respect of Licence
Applications

(1)

(b)

(c)

At the commencement of a public hearing in terms of
Rule 9 (1), the Chairperson shall, as part of his or her
opening statement, briefly summarise the matters to be
considered at the public hearing. The following
procedures shall apply to such hearings -

The applicant shall be given an opportunity to first
present its case, and for this purpose, the applicant may
call such witnesses and present such evidence as it
deems fit.

An objector shall be given the opportunity to question a
witness called by the applicant after such witness has
given evidence on behalf of the applicant.

After the applicant has been given an opportunity to
present its case, every objector to the applicant’s
application shall be given the opportunity (in the order
which the Chairperson may deem fit) to present such
objector’s case and for this purpose an objector may call
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(d)

(e)

(f)

(g)

(i)

such witnesses and present such evidence as it deems
fit.

An applicant shall be given the opportunity to question
a witness called by an objector after such witness has
given evidence on behalf of an objector.

After all the objector(s) have been given the opportunity
to present their respective cases, the applicant shall be
given opportunity to reply to any issues raised by an
objector.

An objector will only be allowed to reply to the reply of
the applicant if new evidence or new issues were raised
during the reply of the applicant.

After all parties to the public hearing proceedings have
presented their respective cases in accordance with this
rule 11, the parties shall be allowed to make their closing
arguments (in the same order in which they presented
their respective cases) before the Panel adjourns the
public hearing.

If during the public hearing proceedings, any point
regarding the proceedings is raised by any party to the
proceedings, the Chairperson shall allow such point to
be raised and shall, after deliberation with the Panel,
make a final ruling with regard thereto.

Any member of the Panel may at any time during the
hearing, but with the permission of the Chairperson,
interrupt proceedings in order to ask questions or clarify
issues.

12. Proceedings at Other Oral Public Hearings (Rule 3(1)(b) - (f)
Hearings)

(1)

At the commencement of an oral public hearing in terms
of Rule 9(3), the Chairperson shall, as part of his or her
opening statements, briefly summarise the subject-
matter of the public hearing. The following procedures
shall apply:
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(a)

(b)

(c)

The format, agenda of the hearing and time allocated for
submissions by those members of the public who had
indicated that they wish to make submissions are at the
discretion of the Panel, depending on the nature of the
hearing.

All oral submissions shall be based on the submitted
written submissions and shall be in accordance with the
provisions of Rule 9(4)(c) and shall conform to any
further requirements determined by the Regulator.

The Panel may request further oral or written
submissions after the adjournment of the public
hearing, which shall be provided to the Panel by the date
and in the manner set out by the Panel.

13. Proceedings regarding Hearings by Written Representation

(1)

(a)

(b)

(c)

(d)

(e)

In the case of a hearing by written representation, the
Panel will consider the submissions in time for the
deadline provided by the Regulator in the public notice.
The following procedures shall apply —

The time for the submission of written
representations, responses and replies will be
determined by the Regulator in light of the nature of
the hearing.

If the Panel considers it necessary or appropriate, it
will provide the opportunity for written responses to
written submissions and for written replies to written
responses.

The Panel may consider written submissions not
timeously filed, if, in its opinion, it is practicable and
appropriate to do so.

The Panel may request further written or oral
submissions which shall be provided to the Panel in the
manner set out by the Panel.

All written submissions shall be done accordance with
the provisions of Rule 9(4) and shall conform to any
further requirements determined by the Regulator.
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14. Postponement and Adjournment of a Public Hearing

(1) The Panel may at any time when deemed fit or when
requested thereto by an applicant, objector,
respondent, as the case may be, postpone or adjourn a
public hearing meeting to a date, time and place

determined by the Panel.

15. Public Participation at Public Hearings

(1) The hearings contemplated herein are open to the
public. The Chairperson may not exclude the public,
including the media, from the hearing, except when —

(a) the hearing is a closed hearing in terms of Rule 20; or

(b) legislation applicable to the hearing provides for the

hearing to take place in closed session; or

(c) a matter is raised prior to or during the hearing by a

respondent which is —
(i) privileged in terms of the law;
(ii) confidential in terms of legislation; or

(iii) of such a confidential or commercially sensitive
nature that its confidential treatment is reasonable and

justifiable in an open and democratic society,

and the Panel has considered and approved on
reasonable grounds a request for a closed session on any

of the grounds set out in this Rule 15(1).

(2) Subject to Rules 9(2) (e) and 9(4)(e), and subject to Rule
15(3) below, a member of the public may not speak or
intervene in any manner during public hearing

proceedings.

(3) If the Chairperson deems it fit, he or she may allow time
during the public hearing proceedings for any member
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(4)

of the public attending the proceedings to ask questions
or give comments.

The Chairperson may take reasonable measures to
regulate public access, including access of the media, to
the place where the hearing is held and to exercise
reasonable control over the proceedings.

16. Decisions of the Regulator

(1)

The Regulator shall, in accordance with the Electricity
Act, make a recommendation to the Minister with
regard to licence applications in terms of Rule 11(1) not
later than 30 days after date of the conclusion of the
public hearing. For licensing applications, the outcome
of the hearing will form part of the recommendation to
the Minister, and will not be made available to the
applicant and objector.

The Regulator shall within sixty (60) days from date of
hearing in respect of other decisions in terms of Rules
12(1) and 13(1) publish its decision. Reasons for the
decision shall be provided.

The final decision shall be published on the Regulator’s
website, and the decision itself or notice thereof shall be
published in two national newspapers and on the ECB social
media platforms.

(4) The Regulator shall keep a register of decisions, which will be

held at the head offices of the Regulator and if practicable, on
the Regulator’s website.

(5) In a section 35 hearing (expropriation proceedings), the

Regulator shall not publish its recommendation, but shall
within sixty (60) days from the date of the hearing provide its
report to Cabinet containing the information requested in
section 35(2), and any other information gathered during the
public hearing.

17. Deviation from Rules
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(1) The Chairperson may direct at a particular hearing, a
deviation from these Rules, including directing having a
closed hearing, where such deviation is —

(a) necessitated by extraordinary circumstances; or

(b) urgently required under the circumstances of the
case for a just resolution of a matter raised at the
public hearing proceedings,
for purposes of ensuring a fair, just and speedy
hearing for all parties involved.

18. Record of proceedings

(1) All documents related to the proceedings shall be kept
by the Regulator at its offices.

(2) Except for confidential information or in case of a closed
hearing, any person may examine the record of the
proceedings during normal business hours and copies
may be made on payment of a fee determined by the
Regulator from time to time.

19. Submission of Documents to the Regulator

(1) When persons in terms of these Rules are permitted or
called upon to submit information to the Regulator in
writing, they may do so:

(a) by hand to the offices of the Regulator, at ECB House,
No 35 Dr Theo-Ben Gurirab Street, Windhoek, Namibia.

(b) by registered mail to the head offices of the Regulator,
at P. O. Box 2923, Windhoek, Namibia;

(c) by email to the email address indicated by the
Regulator; or

(d) in any other manner or at alternative addresses set out

by the Regulator from time to time in the relevant
notice.
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20. Closed Hearings

(1)

(2)

The Regulator may in its sole discretion under certain
circumstances and on reasonable grounds conduct a
closed hearing.

In the case of a closed hearing, these rules shall apply
mutatis mutandis, and only affected and interested
parties will be informed of the date of the hearing or be
invited to participate in the hearing.

21. Amendment of these Rules

(1)

(2)

These Rules may be amended by the Regulator when
circumstances change or at any time it may deem fit by
providing written notice of such amendment.

The Regulator shall, for the purposes of rule 2(5), ensure
that an updated copy of these Rules is available for
public inspection.

22. Review of the Rules

(1)

These Rules shall be reviewed every three years or

when the need arises.

Approved by the Board on 29 August 2024 by resolution 139/ 10.5.2.1.

_ .\‘\ m 3
) % X - ) .
Signed: ) ‘ \\t e Date: X / Z.Oé—
BOARD CHAIRPERSON

EVANGELINA P. NAILENGE

16



